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Court of Appeals of the District of Columbia. 


No. 4400. 

Court of Appeals of the District of Columbia 

Aachen & Mi nk h Pike Insurance Company, a Corp., Appellant, 

vs. 

Frederick C. Kicks, &c., et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 43011 

Aachen & Munich Fire Insurance Company, a Corporation, 

Plaintiff, 

vs. 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States, Defendants. 

United States of America, 

District of Columbia, as: 

He it rememliered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 431)11 

Aachen & Munich Fire Insurance Company, a Corporation, 

Plaintiff, 

vs. 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States, Defendants. 

It ill of (omplaint. 

Filed Apr. 3, 192o. Morgan II. Beach, Clerk. 

To the Supreme Court of the District of Columbia: 

Plaint ill’ states as follows: 

I. That the plaintiff, the Aachen A: Munich Fire Insurance Com¬ 
pany. is a corporation organized by virtue of the laws of the king¬ 
dom of Pru>.-ia. Empire of (icrmany. now existing under and by 
virtue of the laws of the Bcpublic of (Icrmany: that its principal 
place of business is at Aixde-Chappelle. (Icrmany: that said plain¬ 
tiff is not at pre.-ent engaged in business in the l nited States and 
has no place of business in this Country. 

II. That defendant Thoma.- W. Miller is the Alien Property 
Custodian of the United States, duly qualified and acting as such, 
and that defendant Frank White is the Treasurer of the l nited 
States, duly qualified and acting in such capacity. 

III. That in or about the year l-SHo plaintiff established a United 
States Branch with hcadqu:u'icrs in the City, State and County of 
New York and made the necessary state deposits and trust settle¬ 
ments and met all of the requirements necessary to enable said 
plaintiff to to do business in the State of New York and elsewhere 
in tin* United States: that thereafter, and from the year l!S9f> con- 

tinuon.-lv until on or about the 19th dav of November. Ill IS, said 
4 *• 

plaintiff was engaged in the business of insuring against loss by lire 
throughout the United States. 

2 IV. That upon the entry of the United States into the 

European War in April, 1917, plaintiff continued to carry on 
its business under the proclamation of the President dated April (3, 
1917. and so continued to carry on it- business until the passage of 
the Trading With the Enemy Act on October *». 1917. After the 
passage of the said Trading With the Enemy Act. plaintiff applied 
for a license to continue it- business in the United States in accord¬ 
ance with the provisions of said Act, and subsequently, pursuant to 
said application, a liquidating license, in the form used in con¬ 
nection with all insurance companies which had applied for licenses, 
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was issued to it bv the Secretary of tlie Treasury of the United 

%> 

States. That plaintiff carried on its business under, and in accord¬ 
ance with said license last above mentioned until the 18th day of 
November, 1918, at which time, on demand of the Alien Property 
Custodian, all its property, business and assets in the United States 
were taken over by the Alien Property Custodian. 

V. Plaintiff is informed and believes that its business was en¬ 


tirely liquidated under the Alien Property Custodian, that all claims 
due from it to claimants of every character and description in the 
United States were fully paid, and that the residue of said prop¬ 
erty and assets, amounting to a very large sum of money, is now in 
the hands of the Alien Property Custodian or in the hands of the 
Treasurer of the United States, subject to the laws under which 


said property was taken possession of, and such laws as may he here¬ 
after passed in connection with the same. 

VI. That on or about the 1th dav of March. 1923 an amend- 
ment to the Trading With the Enemy Act (known as the Wins¬ 
low Bill), having been theretofore passed by both branches of Con¬ 
gress, was duly approved by the President of the United States and 
became law. That said amendment contains the following proviso: 


“Provided that no insurance partnership, association, or cor¬ 
poration. against which any claim or claims may he filed by any 
citizen of the United States with the Alien Property Custodian 
within r,0 days after the time this paragraph takes effect, whether 
such claim appears to he barred by the Statute of Limitations or 
not. shall he entitled to avail itself of the provisions of this para¬ 
graph until such claim or claims are satisfied.” 

VII. That before the commencement of this action plaintiff duly 
presented its claim to the Alien Property Custodian for payment 
to it of the sum of $10,000.09 out of its assets, the same being 
susceptible of division as provided by the act of March 4, 
3 1923. paragraph 10 (42 Statutes at Large loll). 

VIII. That the Alien Property Custodian has failed and 
refused to allow payment of said claim to the plaintiff, upon the 
alleged ground that on or before May 3, 1923, there had been filed 
with him various and sundry claims purporting to he presented 
or tiled on behalf of persons, firms and corporations in the United 
States who had been policyholders of the plaintiff* company dur¬ 
ing the year 10015 or thereabouts and who had suffered loss and 
damage hv the earthquake and fire at San Francisco, California, in 
said year, and that there were sums of money varying in amount 
but aggregating in all a sum in excess of $200,000 still due to the 
claimants upon the claims tiled under each of said policies. 

IX. Plaintiff further states to the Court that it had outstanding 


at the time of said fire and earthquake at San Francisco, California, 


a large number of policies in the hands of sundry policyholders 
covering property located within the fire and earthquake district in 
San Francisco, but alleges that immediately after said disaster it 


took proper steps through its manager and other employees and 
agents in the United States to adjust and settle each and every 
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policy obligation arising out <»f said disaster. That plaintiff settled 
all of its San Francisco loss claims without suit and the losses as 
adjusted and paid were in tin* aggregate in excess of N:P; of the 
aggregate amount of the insurances outstanding. That in cases 
where less than the face of the policy was paid to the claimant the 
payment was based upon either the value of the property being 
less than the amount of the insurance, or was a fair ami open com¬ 
promise based upon the inability of the claimant, in each par¬ 
ticular case to establish that the loss incurred by him had been 
due to the hazards insured against by the terms of the policy. 
Plaintiff alleges that in each case releases were obtained and that 
the same are valid and subsisting bars against the prosecution of 
each and any said claim in whole or in part. 

X. Plaintiff further states that all said losses occurred in the 
year 1900: that each and every policy of the plaintiff contained 
the following provision: 

“No suit or action on this policy, for the recovery of any claim, 
shall be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing requirements, nor 
unless commenced within twelve months next after the fire.” 

4 XI. That the Statute of Limitations for the State of Cali¬ 

fornia. with respect to suits upon written policies, provided 
that an action upon any contract, obligation or liability founded 
upon an instrument in writing must be commenced within four 
years, and that no suit or action under said policies or any of them, 
was ever instituted or maintained in anv court from the occurrence 
of said fire down to the present time. 

XII. That plaintiff, from 1000 to the Pth day of December. 1917, 
maintained otlices and agencies throughout the t inted States, and 
that it maintained a blanch olliee in the City of San Praneiseo up 
until tlit* Pth day of December. 1P17. as well as sundry agencies in 
the State of California, located in the City of San Francisco and 
in other cities and towns in said State upon any of which, sum¬ 
mons could have been served and proceedings brought thereunder 
against the plaintiff at any time previous to said Pth day of De¬ 
cember. 1P17 above mentioned. 

XIII. Cpon information and belief, that all of said alleged 
claims heretofore tiled, or attempted to hi* filed, with the Alien Prop¬ 
erty Custodian against the plaintiff herein or against the property 
of said plaintiff now in the hands of the Alien Property Custodian 
have heretofore been fullv satisfied and such alleged claims are 
now wholly invalid, not properly filed, are barred by the terms 
of tin* policies and by the Statute of Limitations and are of no effect. 

XIV. Cpon information and belief that there are one hundred 
and eighty six of these alleged claims filed with the Alien Prop¬ 
erty Custodian by which various and sundry claimants attempt 
to set forth claims against the plaintiff or against the funds be¬ 
longing to the plaintiff in the hands of the Alien Property Cus¬ 
todian as a result of the San Francisco tire and earthquake of 1900, 
said claims varying in amounts, in some instances as low of $50.00. 
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XV. That said alleged claimants, or some of them, have threat¬ 
ened and attempted various proceedings against plaintiff, and 
plaintiff is informed and believes that said claimants are attempt¬ 
ing to obtain legislation by which they may bring separate suits 
against the plaintiff* in the state of California or elsewhere. 

XVI. That plaintiff is informed and believes that all of said 
claims, above mentioned, are entirely without merit; that all of 
said claims are based on the same state of facts, namely: alleged 
claims for losses of property covered by tire insurance policies issued 

by plaintiff, which losses were sustained by reason of the 
5 San Francisco tire* and earthquake in 1900, the insurance 
policies issued by the plaintiff being the standard form of 
tire insurance policy in use in the Hate of California at that time, 
and containing the same provisions in each and every ease; that 
all of said claims are covered by the same rules of law and pro¬ 
cedure; that a litigation with each claimant separately upon his in¬ 
dividual claim would subject plaintiff to great and unnecessary ex¬ 
pense and trouble, and would be vexatious and oppressive, and 
would force plaintiff to expend, in defense of said alleged claims, 
a sum out of all proportion to the aggregate amounts involved. 

Wherefore, plaintiff* prays that the Alien Property Custodian be 
required to make answer to the allegations contained in this Com¬ 
plaint, and if it appears that any alleged claims have been tiled 
with said Alien Property Custodian, that the Alien Property Cus¬ 
todian he required to furnish to this Court, a list of such alleged 
claims, together with the names and addresses of the claimants, 
and that process he issued from this Court under appropriate order 
and in accordance with the provisions of the Trading With the 
Enemy Act, requiring each and every one of said alleged claim¬ 
ants to appear and answer on or before a time stated, to he set by 
the Court, and t<» present their claims in order that the validity of 
said claims may he heard and determined by this Court. 

Plaintiff* also prays that upon the determination of said claims, 
if anv sum whatever he found to Ik* due to anv of said claimants, it 
he ordered bv this Court to he paid out of the assets of the plain- 
till* in the hands of the Alien Property Custodian or of the Treasurer 
of the I'nited States, defendants herein, and after such payments 
have been so made, or if nothing shall he found to he due to said 
claimants, that the Alien Property Custodian he directed and 
ordered to pay to this plaintiff the sum of .$10,000.0.0 as provided 
in paiagraph 10, Subd. B of of the Trailing With the Knemy 
Act. 

Plaintiff* also prays for such other and further relief as the plain¬ 
tiff may, in equity and good conscience, he entitled. 

Dated February 2nd, 1025. 

M. C. ELLIOTT, 

MILTON C. ELLIOT, 

Southern Building, Washington, I). C.; 
CABELL, K IN ATI l S & LOWN, 

J 10 Nassau Street, Borough of Man¬ 
hattan, City of New York, 

Attorneys for Plaintiff. 


c> 
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State of New York, 

if of Xrw )'ork. ss: 


Hartwell Cabell, being duly sworn, deposes and says that he is 
one of the solicitors for the plaintiff in the above entitled action. 
That the foregoing Bill of Complaint is true to the knowledge of 
deponent except as to the matters which are therein stated to be 
alleged on information and belief and that as to those matters he 
believes it to be true. The sources of deponent's knowledge ami 
the ground of his belief as to all the matters not stated upon his 
knowledge in said complaint are as follows: Interviews with repre¬ 
sentatives of the plaintiff corporation and correspondence and docu¬ 
ments received from said plaintiff corporation; likewise interviews 
with the employees, agents and representatives of the oflice of the 
Alien Property Custodian. Deponent further states that his in¬ 
formation regarding the facts set forth in the Bill of Complaint 
has been derived from such interviews, documents and consulta¬ 
tions. 

HARTWELL CABELL. 

Subscribed and sworn to before me. this 1 lith dav of March. 19*25. 
I seal. | ADELE V. .1 CILLER AT, 

A otari/ Public, Xitr York County. 

Clerk’s No. 5S. Register's No. HO 17. 

Commission Expires March 50. 1926. 

| Endorsed:] In the Supreme Court of the District of Columbia. 
In Equity. No. —. Aachen A: Munich Eire Insurance Company, 
a corporation. Plaintiff, vs. Thomas \Y. Miller, as Alien Property 
Custodian, and Prank W hite, as Treasurer of the Tinted States, De¬ 
fendants. Bill of Complaint. Milton C. Elliott, Southern Building, 
Washington. D. C., Cabell. Ignatius A' Town. 110 Nassau Street, 
Borough of Manhattan. City of New York. Attorneys for Plaintiff. 

7 Order for Substitution. 

Filed April 21, 1925. 

******* 

Upon motion of the defendants and the annexed consent of 
counsel for the plaintiff, and it appearing to the Court that Thomas 
W. Miller has resigned as Alien Property Cu-todian. and has been 
succeeded in tin* slid office by Frederick C. Hick*, it is by the Court 
this 21st day of April. 1925. 

Ordered that the said Frederick C. Hicks, as Alien Property Cus¬ 
todian, bo and he hereby is substituted as a party defendant in this 
cause for Thomas W. Miller, as Alien Propertv Custodian. 

WILLIAM* IIITZ. 

Justice. 
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I consent to the entry of the above order. 
M. C. KLLLIOTT, 

Of At tor net/- for /'faint iff. 

Motion to Dismiss. 

Filed April *21, 1925. 


Now come the defendants, Frederick C. Hicks, as Alien Prop¬ 
erty Custodian, and Frank White, as Treasurer of the Tinted States, 
and separately and severally move to dismiss the bill of complaint, 
and as grounds for their motion assign tlie following: 

( 1 ) It appears affirmatively from the allegations of the bill of 
complaint that the plaintilf herein is an insurance corpora- 
<S tion incorporated under the laws of the Kingdom of Prussia, 
Fnipire of (lennany, now existing under and by virtue of 
the laws of the Republic of (lerinany, and that there have been 
tih'd against the plaintiff claims bv citizens of tin* Tinted States 
with the Alien Property Custodian, said claims having been filed 
within sixty (<>()) days after the 1th day of March, 1925. 

(2) It appears affirmatively from the allegations of the hill of 
complaint that the plaintiff is an enemy within the definition of the 
word “enemy" as defined bv the Trading with the Fnemv Act, and 
the claim of the plaintiff has not been settled by Congress after the 
end of the war. 

(5) The plaintiff has not stated facts sufficient to entitle it to 
equitable relief under Section 9 of the Trading with the Fnemv 
Act as amended March 4, 1925. 

PEYTON CORDON, 

Atomrif of the Failed States in and for the 
District of Cohnnhia, Attorney for Fred¬ 
erick ('. /licks, as Alien Property Cus¬ 
todian, and Frank White, as Treasurer 
of the Cnifed States. 

Memorandum. 

Filed June 2, 1925. 


The bill of complaint herein, filed April 5, 1925, alleges, in sub¬ 
stance. that plaintiff is a corporation, organized under the laws of 
the Kingdom of Prussia and the Empire of Oermany. now exist¬ 
ing under the laws of the Republic of (lerinany: and that its prin¬ 
cipal place of business is at Aix-la-Chapellc, (lerinany; that 
9 plaintiff established a branch in the United States, with 
headquarters in the City and State of New York, and made 
the necessary state deposits and trust settlements to enable it to do 
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biisinc— in said Stale and elsewhere in tin* l nited States; and that 
frnm |MP>. continuously until November it was engaged in 

the tire insurance business in the l nited States, and so eontinued 
until November IS. 1!US. at which time, on demand of the Alien 
Propel t v < u-todian. the latter took over all of its property, business, 
and assets in the l nited States; that its husiness was entirely 
liquidated by said Alien Property Custodian ; that all claims due 
from it to claimants in the l nited States were fully paid, and that 
the residue of its properly and assets, considerable in amount, are 
now in the hands of the defendant-; that a certain act of Congress, 
approved March 1. P.i’J.’t, (known as the Winslow act) amending 
the Trading with the Kncmy Act, provided that no insurance part¬ 
nership. association. or corporation, against which any claim or 
claims may he tiled hy any citizen of the l nited States with the 
Alien Property Custodian within till days, whether such claim ap¬ 
peal's to he haired hy the statute of limitations or not. shall he en¬ 
titled to avail itself of the provisions of the act. “until such claim 
or claims are sati-lied” ; that plaintiff, before the commencement 
of tin- action, presented its claims to the Alien Property Custodian 
lor s | u.mm. 11 s authorized by the pro\ isions of the amendatory act 
just referred to; hut that the Alien Property Custodian has refused 
to pay the same, upon the gmund that, prior to May d, P.l'Jd, 
there had been tiled with him sundry claims of persons, 
linns, and corporations in the l nited States who had been 
policy holders of plaintilf during tlu* year liMMi and who had suf¬ 
fered losses by the earthquake and lire at San Francisco, California 
in that vear. and that there were* sums of monev aggregating an 
amount in execs- of S'jno.iMin still due to the claimants upon the 
claim- so tiled; that plaintilf settled all of it- San Francisco loss- 
claims without suit, and the claimant details the method, manner, 
and percentage amount of all such settlements; that all of the losses 
referred to occurred in the year. P.MH». and that each policy of in¬ 
surance of plaintilf company contained a provision barring suit on 
the policy unless commenced within PJ months next after the lire; 
that tin* statute of limitation- in respect of suits upon instruments 
in writing requires any such suit to be commenced within four 
years, and plaintilf alleges that no suit or action under any of said 
policies was ever instituted in any court from tin* occurrence of said 
lire down to the present time, notwithstanding the fact that, from 
P.Hli; to December. 11M7. plaintilf maintained olliecs and agencies 
throughout the l nited States, and a branch otlice in San Francisco, 
and .-undry agencies in California, where summons could have 
been served and proceedings brought against plaintilf at any time 
previous to December !». 1 -M 7 ; that all of the claims tiled with the 
Alien Property Custodian. INS in number, are altogether invalid 
and without merit, etc. 

The plaintilf prays, that the Alien Property Custodian be 
]1 required to furnish this Court a list of the claims, together 
with the names and addressee o| the claimants, and that 
proees- of the Court issue to each such claimant, to appear and 
answer, to the end that the claims he heard and determined by this 
Court; and that, upon such determination, any sum found to bo 
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due to sinv of the claimants he directed to be paid out of the assets 
of plaiutilf in the hands of defendants, and that the balance, up to 
the* sum of $10.0110, he directed to he paid to plaiutilf, as by the 
provisions of existing law authorized and directed. 

On April 21, 1925, motion to dismiss the bill was tiled hv the de¬ 
fendants, upon the grounds: 

(1) “That it appears that plaiutilf is an insurance corporation 
existing under and by virtue of the laws of the Republic of Ger¬ 
many. and that claims against plaiutilf have been till'd by citizens 
of the t inted States with the Alien Property Custodian, within 00 
davs after March 1. 1923; 

(2) “That plaiutilf is an enemy within the 'Trading with the 
Enemy Act, and the claim of plaint ill has not been settled by Con¬ 
gress after the end of the war; and 

(3) “that insutlicient facts are stated to entitle plaint iff to equi¬ 
table relief under section 9, of the Trading with the Enemy Act, as 
amended March 4, 1923. 

The present case falls within the proviso to subdivision (10) of 
sub-section (/>) of Section 9, of the Trading with the Enemy Act, 
as amended bv the Act of March 4. 1023, supra; in that plaintiff 
is an insurance corporation, against which claims have been filed 
by citizens of the I’nitcd States; therefore, the payment of the 
maximum sum of $10,0(10, provided for in the act. is not permitted 
to l>e made “until such claim or claims are satisfied/’ 

12 A reading of the act. as so amended, indicates that no spe¬ 

cial direction is given in respect of the disposition or determi¬ 
nation of claims of the character just mentioned. Plaiutilf insists that 

the necessarv maehinerv for the determination of such claims is found 
«/ %/ 

in Section 17. of the act. as amended by the act of 1919; further 
insisting that this court has jurisdiction to entertain the ease on the 
equitable ground of preventing a multiplicity of actions. 

The question presented is both interesting and. apparently, novel 
so far as the Trading with the Enemy Act is concerned. The 
court, however, is of opinion that the objections to the jurisdiction 
of the court, as set forth in the motion to dismiss, are well-founded, 
and. accordinglv, that the motion should be sustained. 

A. A. IIOEIIUXG, 

Justice. 

dune 1, 192A. 

Final I fierce. 

Filed June 19, 1925. 


This cause came on to be heard at this term upon the bill of com¬ 
plaint and motion to dismiss filed on behalf of the defendants; and 
thereupon upon consideration thereof and the plaintiff electing to 
stand upon its bill of complaint, it is by the Court this 19th day of 
June, 1925, 
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13 Adjudged, ordered and decreed that the hill of complaint 

he and the same herehv is dismissed, and it is 

* 

Further adjudged. ordered and decreed that the defendants re¬ 
cover their cost> and that they have execution therefor as at law. 

A. A. IIOKULlXCt, 

Justice. 

I consent to the form of the above decree. 

M. (’. K1.UOTT. 

Attorn* y for the PlauitijJ. 

From the foregoing decree the plaintilf, Aachen & Munich Fire 
Insurance Company notes an appeal in open Court to the Court of 
Appeals of the I>istrict of Columbia, and the penalty of the bond 
for costs i> fixed at $100. or a cadi deposit of $50. 

A. A. IIOFIlLIXCf, 

Justice. 

Axsiynmint *>l Errors. 

Filed June *27. 19*25. 


'The plaintilf in the above-entitled cause for appeal to the Court 
of Appeals from the orders entered therein, tiles this, its assign¬ 
ment of errors upon tin* appeal so taken, and says that the court in 
dismissing its hill of complaint erred as follows: 

1. In denying the relief prayed for in the hill of complaint 
herein. 

14 *2. In holding that the court was without jurisdiction to 

entertain tin* hill of complaint. 

3. In holding that insiillicient facts are stated in the hill of com¬ 
plaint to entitle plaintilf to equitable relief under sec. 9 of the 
Trading with tin* Knemy Act as amended March 4. 1923. 

4. In declining to adjudicate the qiic>tion whether or not claims 
filed with the defendant. Frederick C. Ilieks. as Alien Property 
Custodian, had been >atisticd within tin* meaning of the proviso to 
subdivision ( 10) of subsection (M of see. 9 of llu* Trading with 
the Knemy Act. as amended March 4. 19*23. 

5. In holding that section 17 of the Trading with the Fnemv 
Act failed to give jurisdiction. 

(>. In refusing to take jurisdiction to prevent multiplicity of 
actions. 

7. In sustaining defendant's motion to dismiss plaintiff's bill of 
complaint. 

<S. In entering final decree dismissing plaintiff’s hill of complaint 
thereby denying relief to which plaintiff has a clear legal right. 

M. C. KLLIOTT. 

CAHKI.K, PIXATIUS & TOWN. 

M. C. E., 


Attorneys for Plat util}. 
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Copy of the above received this 20 day of .Tune, 1925. 

DEAN HILL STANLEY, 

Attorney for Defendants. 

15 Designation of Record. 

Filed June 27, 1925. 

******* 

The clerk of the court in preparing transcript of record for the 
Court of Appeals in the above-entitled cause will please include the 
follow ing: 

1. Hill of Complaint. 

2. Order of substitution. 

5. Defendants’ Motion to Dismiss. 

4. Memorandum opinion of court sustaining Motion to Dismiss. 

5. Final order or decree dismissing hill of complaint; appeal 
noted and lixing of cost bond in sum of $100 or $50 deposit in lieu 
thereof. 

0. Cndertaking on appeal and approval thereof. 

7. .Assignment of Errors. 

N. This designation. 

M. C. ELLIOTT, 

(WHEEL, HEN AT IT’S A LOWNE, 

M. C. E., 

Attorneys for Plaintiff. 


Copv of the above Designation received this 20 day of June, 1925. 
DEAN HILL STANLEY, 

Attorney for Defendants. 


Memorandum. 

June 29, 1925.—Bond of plaintilf for $100 approved and filed. 

10 Supreme Court of the District of Columbia. 

I nitki) States of America, 

District of Columbia, ss: 

1, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 15, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein tiled, copy of which 
is made part of this transcript, in cause No. 45911 in Equity, wherein 
Aachen A Munich Fire Insurance Company, a corporation, is Plain- 
till' and Frederick C. Hicks, et al., are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 
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In lotimonv whereof. I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this *j:’>rd day of Dcccnd>er, 10*2”>. 

[Seal Supreme Court of the District of Columbia.] 


MORGAN II. REACH. 

Clerk. 


EW. 
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BRIEF FOR APPELLANT. 


This is an appeal from a judgment of dismissal of the 
complaint entered upon a motion in the nature of a gen¬ 
eral demurrer interposed by appellees (defendants below). 


Statement of Facts. 

The facts pertinent to the discussion alleged in the bill 
of complaint (K. 2-5) and admitted by the motion, are as 
follows: 

The appellant (plaintiff below, hereinafter called plain¬ 
tiff), is a German lire insurance corporation. In 1895 it 
established a branch in the United States and from that 
date on and until its assets were taken over by the Alien 
Property Custodian on November 18, 1918, it transacted 
business throughout the United States. 

The plaintiff’s United States branch has been liqui¬ 
dated by or under the direction of the Alien Property Cus¬ 
todian, and the residue of its assets amounting to a very 
large sum of money i-s now in the possession or under the 
control of defendants in their official capacities. 
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After the amendment of March 4, 1923, to the Trading 
with the Enemy Act, which authorized the return of $10,000 
out of the assets taken over, to enemies whose funds had 
been seized, plaintiff presented its claim to the Alien Prop¬ 
erty Custodian for the return of $10,000. The claim was 
disallowed upon the ground that there had been filed with 
the Alien Property Custodian claims under the following 
proviso of the amendment: 

“Provided that no insurance partnership, asso¬ 
ciation or corporation against which any claim or 
claims may be filed bv any citizen of the United 
States with the Alien Property Custodian within 60 
days after the time this paragraph takes effect, 
whether such claim appears to be barred by the stat¬ 
ute of limitations or not, shall be entitled to avail 
itself of the provisions of this paragraph until said 
claim or claims are satisfied.” 

Examination of these claims showed that they were all 
filed by persons, firms, or corporations claiming to have 
been policy holders of the plaintiff in the year 1906, and 
alleging loss and damage in the San Francisco disaster in 
that year covered by plaintiff’s policies for which they had 
not been paid. 

The bill of complaint alleges that all claims against 
plaintiff growing out of the San Francisco earthquake and 
fire have been settled and released; that if any policy 
holder had had a justiciable claim growing out of that dis¬ 
aster the company itself was available for service of process 
from 1906 to 1917, during which period it maintained a 
branch office in San Francisco and branch offices and agen¬ 
cies throughout the United States; that the alleged claims 
have since been outlawed both by the express terms of its 
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policies and by the California statute of limitations. The 
bill further alleges that the claims are without merit; that 
there are 186 claimants with claims ranging from $50 up; 
and that the claims are all based upon the same general 
facts and involve the same legal questions. 

The prayer of the bill is that the defendant, the Alien 
Property Custodian, be required to furnish to the court 
the names and addresses of these claimants; that claimants 
be required to appear and set up their claims; that there¬ 
upon the same be adjudicated and that any amounts which 
may be found to be due be ordered to be paid out of plain¬ 
tiff’s assets in the hands of the Government ; and that after 
such payments are made, or in the event that nothing be 
found to be due claimants, the Alien Property Custodian 
be directed to pay plaintiff, out of the assets taken over 
from it, the $10,000 directed to be returned by paragraph 
10, subsection (b) of Section 9 of the Trading with the 
Enemy Act. 

To this bill defendants interposed a motion (R. 7) ask¬ 
ing that the bill be dismissed:— 

1. Because the plaintiff is an insurance corporation and 
claims have been filed against it by American citizens with 
the Alien Property Custodian within 60 days after the 
4th of March, 1923 (the time for filing prescribed in the 
law). 

2. Because the plaintiff is an enemy as defined within 
the meaning of the Trading with the Enemy Act and the 
claim of plaintiff has not been settled by Congress after 
the end of the war. 

3. Because plaintiff has not stated facts sufficient to 
entitle it to relief under Section 9 of the Trading with the 
Enemy Act, as amended March 4, 1923. 
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In the opinion below (R. 7-9) the court, after reciting 
the facts said: 

“The present case falls within the proviso to sub¬ 
division (10) of subsection (b) of Section 9, of the 
Trading with the Enemy Act, as amended by the 
Act of March 4, 1923, supra; in that plaintiff is an 
insurance corporation, against which claims have 
been filed by citizens of the United States; therefore, 
the payment of the maximum sum of $10,000, pro¬ 
vided for in the act, is not permitted to be made 
‘until such claim or claims are satisfied’. 

“A reading of the act, as so amended, indicates 
that no special direction is given in respect of the 
disposition or determination of claims of the char¬ 
acter just mentioned. Plaintiff insists that the nec¬ 
essary machinery for the determination of such 
• • 

claims is found in Section 17 of the act, as amended 
by tlie act of 1919; further insisting that this court 
has jurisdiction to entertain the case on the equitable 
ground of preventing a multiplicity of actions. 

“The question presented is both interesting and, 
apparently, novel so far as the Trading with the 
Enemy Act is concerned. The court, however, is of 
opinion that the objections to the jurisdiction of the 
court, as set forth in the motion to dismiss, are well- 
founded, and, accordingly, that the motion should be 
sustained.” 


Specifications of Error. 

The errors relied upon in this argument are specified in 
the Assignment of Errors (R. 10) Nos. 1 to 8, both in¬ 
clusive, and are as follows: That the court erred, first, in 
denying the relief prayed for in the bill of complaint; sec¬ 
ond, in holding the court was without jurisdiction to en- 


tertain the bill of complaint; third, in holding that insuffi¬ 
cient facts are stated in the bill of complaint to entitle 
plaintiff to equitable relief under Section 9 of the Trading 
with the Enemy Act, as amended March 4, 1923; fourth, in 
declining to adjudicate the question whether or not claims 
as filed with the defendant, Frederick C. Hicks, as Alien 
Property Custodian, had been satisfied within the meaning 
of the proviso to subdivision 10 of subsection (b) of Section 
9 of the Trading with the Enemy Act, as amended March 
4, 1923; fifth, in holding that Section 17 of the Trading with 
the Enemy Act failed to give jurisdiction; sixth, in refus¬ 
ing to take jurisdiction to prevent multiplicity of actions; 
seventh, in sustaining defendant’s motion to dismiss plain¬ 
tiff’s bill of complaint; eighth, in delivering final decree 
dismissing plaintiff’s bill of complaint, thereby denying the 
relief to which plaintiff has a clear, legal title. 

Argument. 

Since the court below, in dismissing the complaint, sus¬ 
tains defendant’s motion upon all three grounds, the argu¬ 
ment calls for a consideration of each ground. 

I. 

By the terms of the amendment of March 4, 1923, the 
filing of claims does not defeat, but merely suspends the 
plaintiff’s right to a refund. 

The first of the three grounds advanced in the moving 
papers against the bill of complaint is: 

“That there have been filed against the plaintiff 
claims bv citizens of the United States with the Alien 
Property Custodian.” 
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The purport of the allegation is that the mere filing of 
the claims is sufficient to destroy and terminate the rights 
vested in the plaintiff by the amendment. This thought is 
very clearly expressed in the brief filed for the defendant, 
which read in part: 

“The present suit is a suit under Sec. 9. Accord¬ 
ing to the allegations in the hill of complaint all the 
conditions for the bringing of that suit are not pres¬ 
ent. The plaintiff, an enemy, is seeking relief. Con¬ 
gress has said that generally speaking an enemy may 
secure $ 10 , 000 , hut it has specifically provided that 
where the enemy is an insurance company it may not 
recover the $10,000 if any claims ayainst it are filed 
with the Alien Property Custodian , therefore, the 
conditions of the Act have not been fulfilled.’* 


The contention of the defendant is not warranted bv 
the language of the amendment which provides that where 
claims are filed within the time fixed no enemv insurance 
company 


“shall he entitled to avail itself of the provisions of 
this paragraph until such claim or claims are satis¬ 
fied.” 


Nowhere in this wording can there he read an intention 
to destroy a right or privilege; there is no attempt to pun¬ 
ish by forfeiture a company which has permitted claims to 
remain outstanding; the amendment reflects the purpose 
of Congress to induce a settlement of lawful and valid 
claims upon the strength of the promise that just as soon 
as all claims against the company are satisfied that com¬ 
pany may claim and receive from the Custodian a return 
of $10,000 out of its former assets. 
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The purposes of the amendment in its proviso are easily 
ascertainable. Former enemy owners were allowed a re¬ 
turn of all the seized property, if in the aggregate the value 
of such seized property was less than $10,000, or they 
could have a repayment of $10,000 where the seized prop- 
ertv exceeded that sum. Obviously, if there were unsettled 
claims outstanding, it would not be possible to tell whether 
as much as $10,000 would remain available. A premature 
return of $10,000 in such a case might later leave insufficient 
funds to meet all the claims and, therefore, the return of 
any part of tlie $10,000 was postponed until the disposition 
of all claims against the assets. 


II. 

In alleging satisfaction of all claims and demanding the 
sum allowed by the Act, the plaintiff asserts a sufficient 
cause of action. 

In its bill of complaint the plaintiff alleges that all 
claims filed against it are in fact satisfied. If the allega¬ 
tion is true, then the plaintiff is being illegally restrained 
from having that which Congress has specifically granted 
to it, and it has a clear right of redress through the courts. 

Here the motion to dismiss is in the nature of a general 
demurrer, and admits the truth of the allegations of fact in 
the bill of complaint. These allegations as to satisfaction 
of the claims, deemed admitted, are as follows: 

a. ‘‘ That all of said alleged claims heretofore filed 
* * # have heretofore been fullv satisfied and such 
alleged claims are now wholly invalid” (R. 4, par. 
XIII). 
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b. “That in each case releases were obtained, and 
that the same are valid and subsisting bars against 
the prosecution of each and any said claims in whole 
or in part” (R. 3, par. IX). 

Moreover, the provision expressly permits the filing of 
claims even where statutes of limitation have run against 
them. It thus relieves the claimants from disability aris- 
ing by operation of law, but it does not attempt to relieve 
them of limitations arising from the acts and contracts of 
the parties themselves. The bill, reciting that all the claims 
are based upon policies of insurance under which losses 
occurred during 190G, sets up a contractual bar to any pres¬ 
ent claim because of the provision in said policies that: 

“Xo suit or action on this policy, for the recovery 
of any claim, shall be sustainable in anv court of 
law or equity * * * unless commenced within twelve 
months next after the fire” (R. 3, par. X). 

A claim is not a mere demand or the expression of a 
wish; it must be a statement of a legal right, and a claim is 
just as effectively “satisfied” by showing that the claim 
is not justified, as it is by the payment thereof. 

The plaintiff contends that upon facts admitted for all 
purposes in this proceeding it is fully, legally, and equitably 
entitled to receive the sum of $10,000 which the amendment 
of March 4, 1923, allowed, all conditions precedent having 
been performed. 

The defendants do not deny the facts, and only inferen- 
tially do thev controvert the conclusions. Thev say “there 
have been claims filed.” The plaintiff says that the papers 
filed are not claims. The differences resolve themselves 
into the necessity of construing the statute and passing 
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upon the natural sufficiency and validity of these alleged 
“claims”. Can it be seriously asserted that this court has 
not jurisdiction to construe a statute where the exercise of 
a substantial legal right is dependent thereupon? 

There is a sufficient cause of action in the statement of 
the controversy and the allegations of facts which, resolved 
in favor of the plaintiff, would entitle it to the statutory 
right to have returned to it out of its former assets the 
sum of $10,000. 


III. 

That it is within the jurisdiction of the court to adjudi¬ 
cate outstanding claims against the plaintiff, or to decide 
that the Custodian should adjudicate them. 

Urging the bar of filing of claims as a ground for dis¬ 
missal of the bill is to sav the defendants construe the stat- 
ute to mean that the mere filing of a paper in the form of 
a claim or demand, irrespective of substance or merit or 
subsequent effort to secure determination, is sufficient to 
terminate or indefinitely postpone the right to refund un¬ 
der the amendment. Such a conclusion does violence to 
the language of the Act itself. 

If the action instituted by the plaintiff had been one 
for the mere collection of the sum of $10,000, possibly it 
would be sufficient to answer that there were claims filed; 
but, even then, plaintiff would still be entitled to press its 
action if it showed that the claimants were not exercising 
due diligence in seeking a determination of their alleged 
claims, and it would be entitled to come into court to press 
for an adjudication. That is precisely what the plaintiff is 


10 


here attempting to do. It prays that the claims be culjudi- 
cated. 

All of the claims were supposedly filed in March and 
April, 1923. The action of the plaintiff was instituted in 
February, 1925, almost two vears later. It is clear from the 

*77 * 

allegations of the complaint that in that period of time no 

disposition of the claims has been made or attempted by 

the Custodian. Was it not his duty to do so? 

* 

The fact of the matter is that there exists considerable 
difficulty in the construction of the amendment of March 4, 
1923. The amendment does not specify terms to empower 
the Custodian to adjudicate, determine, or dispose of the 
claims, and it is quite clear that the parties in interest have 
construed the statute as not providing for anything more 
than the mere filing of the claim. The plaintiff challenges 
this construction of the statute, and asserts that authority 
to file a claim must of necessity either specifically create the 
procedure for its adjudication, or contemplate the utiliza¬ 
tion of existing processes of adjudication. It is obvious, 
thus, that the Custodian must either adjudicate and deter¬ 
mine these claims, or that the Federal Courts must do so. 
If it is the duty of the Custodian, the plaintiff can only 
reach him through the courts to compel him to adjudicate 
these claims; if the courts must pass upon them them¬ 
selves, then certainly the Custodian cannot complain of 
plaintiff’s efforts. In either event, the plaintiff is prop¬ 
erly in this court, and in stating the facts as to these 
claims and the situation created by their filing and subse¬ 
quent inaction towards disposal thereof (in the face of the 
clearly expressed contemplation of the statute that they 
should in due course be satisfied), the plaintiff sets forth 
a cause of action. 
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The plaintiff contends that the amendment of March 4, 
11)23, did not contemplate the filing of a passive claim, and 
that the failure of the amendment to make specific provi¬ 
sion for the disposition of these claims clearly proves the 
intention of Congress that the remedies and methods else¬ 
where provided in the Act were undoubtedly sufficiently 
comprehensive to cover the disposition of these claims also. 

The history of the passage of the Trading with the 
Enemy Act through Congress, as well as a careful consid¬ 
eration of the act itself as a whole, indicates that the legis¬ 
lative policy, with respect to seizures of enemy property, 
was to deal with the entire subject in one comprehensive 
law. The authority to seize, the measures to be taken for 
the care and conservation of the property seized, and the 
intervening rights of citizens, allies and neutrals, together 
with the appropriate machinery for their enforcement, 
were all considered and cared for in the law as originally 
passed. The various amendments which have been adopted 
from time to time indicate the same legislative policy, and 
when the time came for a partial return of the property 
seized, we find the measure of return and the means for 
its enforcement embodied in amendments to the existing 
sections and additions to the law as it was originally 
passed. 

In recognition of this-legislative principle, the courts 
have contrued the several provisions of the act as confer¬ 
ring sole and exclusive jurisdiction with respect to enemy 
property seized and in the hands of the government. 

In one of the earlier cases (Fischer v. Palmer, 259 Fed. 
355), the court decided that the remedies provided for in 
the act were exclusive of all others and operated pro tanto 
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to displace the provisions of the general statutes. The 
court said (p. 357): 

“The act of Congress creating the office of Alien 
Property Custodian, in defining, regulating, and pun¬ 
ishing trading with the enemy, and providing for the 
seizure and administration of such alien property, 
affords those aggrieved thereby a full and complete 
remedy and opportunity to have such grievances 
adjudicated. If the President, who is, by the act, in¬ 
vested with power over all alien enemy property, 
does not afford relief to a claimant, such claimant 
may prosecute his suits at law or in equity to estab¬ 
lish any right, title, or interest which he may have 
in such money or property in the District Court of 
the United States for the district in which such 
claimant resides, or, if a corporation where it has 
its principal place of business, and if suit shall be 
so instituted then the money or other property of 
the enemy, or ally of enemy, against whom such in¬ 
terest, right, or title is asserted, or debt claimed, 
shall be retained in the custody of the Alien Prop- 
ertv Custodian, or in the Treasury of the United 
States, etc. That the provisions of the act were in¬ 
tended to afford adequate protection to the property 
of deserving alien enemies residing in this country, 
and corresponding relief when erroneously seized, 
is apparent, and it is not doubted but that such pro¬ 
tection and relief is to be sought and obtained ex¬ 
clusively in the District Court of the habitat of the 
claimant.” 

Especially has it been recognized that Section 9 of the 
Act was framed with a view to providing adequate means 
for asserting rights of every description recognized or 
created by the terms of the law itself against property 
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seized by the government, which property is by the terms 
of Section 9 expressly excluded from any lien, attachment, 
garnishment, trustee process or execution, or subject to 
any order or decree of any court. 

Thus, in Camp et aL, v. Miller , (286 Fed. 525, 527), the 
Circuit Court of Appeals of the Fifth Circuit said: 

“Relief from an unjust claim and opportunity to 
assert and maintain a claim or right to money or 
other property paid or delivered to the Alien Prop¬ 
erty Custodian are provided and made available by 
Section 9 of the Act.” 

This court, in United States v. Securities Corporation 
General, 4 Fed. (2d) 619, 621, describes Section 9 of the 
Trading with the Enemy Act as: 

“a remedial measure affording the method by 
which property wrongfully seized may be restored to 
its proper owner, etc.” 

In the course of diversified litigation instituted through¬ 
out the United States within the last few years for the ad¬ 
judication of the rights with respect to enemy property 
created and defined by the Trading with the Enemy Act, 
the power of the Federal District Courts under Secs. 9 
and 17 of the Act, to obtain extra-territorial jurisdiction of 
persons proper or necessary parties to the proceedings 
pending before them, has never been seriously questioned, 
(and by the amendment of 1919 the jurisdiction of the Dis¬ 
trict Courts was extended to include the Supreme Court 
for the District of Columbia). For example, in the light of 
the authorities, where the right of a citizen of the United 
States to funds in the hands of the Alien Property Custo- 
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dian required persons outside the district of his residence 
to be impleaded, the power of the District Court to reach 
such non-residents can hardly be questioned. 

But the right conferred upon the enemy under the 
amendment of March 4, 1923, to reclaim his property up 
to $10,000, stands on a parity with the rights of citizens 
and friendly aliens given by the law as originally enacted, 
and the machinery created bv the Act should be as avail- 
able for the enforcement of one class of rights as of others. 
A right granted conditionally does not differ in this re¬ 
spect from an absolute right. In the light of authority we 
should look to the Act itself for the procedure to be 
followed. 

In this case, where claims of a certain character are in¬ 
terposed by citizens of the United States, the payment of 
the refund to the former enemv should be held in abev- 
ance “until such claim or claims are satisfied.” In its con¬ 
sideration of the case the court below said (R. 9): 

“A reading of the Act as so amended (referring 
to the amendment of March 4, 1923) indicates that 
no special direction is given in respect of the dis¬ 
position or determination of claims of the character 
just mentioned.” 

While this is true, it is in no way decisive unless the 
general remedial provisions of the Act fall short of af¬ 
fording a proper remedy, and it is submitted that the gen¬ 
eral provisions of the Act confer ample jurisdiction upon 
the courts to afford the relief prayed for in this case. 
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IV. 


The equity powers of this Court are sufficient for all 
purposes of jurisdiction. 

Proceedings instituted under Section 9 are equitable in 
their nature. In Koscinski v. White (286 Fed. 211), the 
District Court of the Eastern District of Michigan, in com¬ 
menting upon tlie power conferred by Section 17, said, at 

p. 216: 

‘‘In view of the absence from the act of any re¬ 
quirement for personal service of process upon an 
enemy, when made a defendant in a suit under the 
act, as a necessary basis for a decree in favor of 
the claimant or for satisfaction of such a decree by 
payment by the Alien Property Custodian out of the 
property or money of said defendant enemy, in the 
custody of the government, and in view of the lan¬ 
guage of subdivision (f) of said section 9, as 
amended, to the effect that, except as provided in 
said act, such property 4 shall not be liable to lien, 
attachment, garnishment, trustee process, or exe¬ 
cution, or subject to any order or decree of any 
court,’ and bearing in mind also section 17 of the act 
providing that ‘the District Courts of the United 
States are hereby given jurisdiction to make and 
enter all such rules as to notice and otherwise, and 
all such orders and decrees, and to issue such process 
as may be necessary and proper in the premises to 
enforce the provisions of this act,’ it is evident that 
Congress intended to substitute, in place of the pre- 
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viouslv existing: remedies by attachment and other 
proceedings in rem by which citizens of this country 
could formerly have recovered against alien enemies 
(before such remedies were taken away by this stat¬ 
ute), the newly created remedies afforded by the 
language of section 9, in connection with that of sec¬ 
tion 17 of said statute, already quoted.” 

The amendment of March 4, 1923, suspends the refund¬ 
ing to an insurance company 

“against whom any claim or claims may be filed by 
any citizen of the United States with the Alien Prop¬ 
erty Custodian, etc.” 

If it were intended that the refund should be delayed in 
all cases, when it was brought to the attention of the Alien 
Property Custodian that the enemy owner was indebted to 
American citizens, the word “notice” would have been 
used. The fact that an “actual claim” must be filed can 
only refer to the intention on the part of Congress that such 
claim, if properly proved, should be satisfied out of the res 
in tiie hands of the Alien Property Custodian and by the 
concluding paragraph of Section 9 this must be done under 
the provisions of the Trading with the Enemy Act. This 
conclusion is strengthened when we bear in mind the power 
of Congress to override statutes of limitation, the indicated 
purpose of the language of the proviso and the absence of 
such power on the part of the several states. Here, the 
claims have been filed, presumably with the intention of 
enforcing their collection against the enemy property in the 
hands of the Alien Property Custodian. As we have 
pointed out, this can only be accomplished by following one 
of the remedies prescribed by section 9. The plaintiff here 
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appeals to the equity power of the court to save it from 
endless delay and protracted and multitudinous suits and 
asks that the claimants he required to appear and set up 
their claims, that the same may be adjudicated and what¬ 
ever is found to be due be ordered to be paid out of its 
funds in the hands of the government, in order that it may 
avail itself of the right to the refund granted by Congress. 

The power of a court of equity to grant relief against 
the multiplicity of suits rests, in its last analysis, in the 
sound discretion of the court. The Supreme Court of the 
United States, in Hale v. Allison, 188 U. S., at p. 77, stated 
the rule as follows: 

“Each case, if not brought directly within the 
principle of some preceding case, must, as we think, 
be decided upon its own merits and upon a survey 
of the real and substantial convenience of all par¬ 
ties, the adequacy of the legal remedy, the situations 
of the different parties, the points to be contested 
and the results which would follow if jurisdiction 
should be assumed or denied; these various matters 
being factors to be taken into consideration upon the 
question of equitable jurisdiction on this ground, and 
whether within reasonable and fair grounds the 
suit is calculated to be in truth one which will prac¬ 
tically prevent a multiplicity of litigation, and will 
be an actual convenience to all parties, and will 
not unreasonably overlook or obstruct the material 
interests of anv.” 

Tn Wyman v. Bowman, 127 Fed. 263, after referring to 
Hale v. Allison, supra, the court said: 

“This court has repeatedly held—and that hold¬ 
ing is sustained by the great weight of authority— 
that a bill in equity against several defendants sepa- 
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rately liable either at law or in equity may be main¬ 
tained, in order to avoid a multiplicity of actions at 
law or of suits in equity, whenever there is a common 
and decisive point of litigation between the complain¬ 
ant and the defendant, the complainant has no rem¬ 
edy at law as prompt, practical, and efficient to attain 
the ends of justice as the suit in equity, and the con¬ 
venience of the complainant in pursuing the single 
suit in equity is not overcome by the deeper incon¬ 
venience of such a course to the defendants. (Citing 
authorities) * # * In the suit under consideration, 
every point of litigation between the complainant 
and the defendants is common to all the latter. * * * 
The same facts proved by the same evidence condi¬ 
tion the defenses of each of the defendants, and the 
same questions of law are presented by each of them 
for our determination * * *. The remedy at law 
which will preclude the maintenance of a suit in 
equity must be ‘plain and adequate, or in other 
words, as practical and efficient to the ends of justice 
and its prompt administration as the remedy in 
equity.’ (Citing authorities) * * # Would nine ac¬ 
tions at law, in which the same questions of law and 
fact would be tried nine times upon the production 
and reproduction of the same evidence before nine 
different juries, he as efficient and prompt or as prac¬ 
tical a means to determine the questions here at issue, 
and to attain the ends of justice as this single suit 
in equity? The question is its own answer.” 

The reasoning in the last case cited applies equally well 
to the case at bar. As set forth in the complaint and, for 
the purpose of this motion, admitted, there are 186 alleged 
claims filed with the Alien Property Custodian against the 
fund belonging to this plaintiff. They are all based on 
alleged claims for losses suffered in the San Francisco fire 
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and earthquake in 1906 arising on the same standard form 
of insurance policy. They are all governed by the same 
statute, and the same legal questions are applicable to each 
of them. 

It is submitted, that under the authorities, this court 
has ample and exclusive jurisdiction to grant the relief 
prayed for in the bill. 


V. 

The plaintiff is not incapacitated from bringing this 
suit because it is an enemy within the Trading with the 
Enemy Act, and its claim has not been settled by Con¬ 
gress after the end of the war. 

The Trading with the Enemy Act (Comp. Stat., 
^iUloV-j-a, vt scq.)y as originally passed, left the ultimate 
disposition of the seized enemy property to Congress. In 
Section 12 of the Act it was provided: 

“After the end of the war any claim of an enemy, 
or of an allv of enemv, to any money or other 
property received and held by the Alien Property 
Custodian, or deposited in the United States Treas¬ 
ury, shall be settled as Congress shall direct.” 

The war between Germany and the United States was 
formally ended by the joint resolution of Congress, ap¬ 
proved by the President July 2, 1921. 

Congress, by its amendment to the Trading with the 
Enemy Act of March 4, 1923, has in terms ordered a return 
of enemy property up to $10,000, subject to the express 
condition mentioned above in the case of insurance com¬ 
panies, has prescribed the procedure of filing claims for 


20 


the refund, and lias authorized claimants to institute suits 
in equity to recover the money or other property ordered 
by Congress to be refunded or redelivered (Sub-sec. c of 
Section 9). The law further provides that such suit, in 
the case of corporations, shall be brought in the district in 
which it has its principal place of business, or in the 
Supreme Court of the District of Columbia (Sec. 9-a), as 
amended March 4, 1923. 

This claimant has filed its claim as directed by law, and 
it has been refused. Bv the motion the allegation of the 
complaint that plaintiff has no principal place of business 
in the United States is admitted. The suit is, therefore, 
properly brought in the Supreme Court of the District 
of Columbia, and the plaintiff is entitled, under the Act 
of Congress, to its dav in court. 


Plaintiff respectfully submits that the court below was 
in error in holding that it had no jurisdiction, and in dis¬ 
missing the bill of complaint, and the plaintiff prays that 
the bill be reinstated and remanded to the court below. 

Respectfully submitted, 

Milton C. Elliott, 

Cabell, Ignatius & Lown, 

Solicitors for Appellant. 


Milton C. Elliott, 
Hartwell Cabell. 

Milton B. Ignatius, 

Of Counsel. 
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Court of Appeals of the District of 

Columbia 

January Term, 1926 


No. 4409 

Aachen & Munich Fire Insurance Company, a 

Corporation, appellant 


v . 

Howard Sutherland, as Alien Property Custo- 
dian, and Frank White, as Treasurer of the 
United States, appellees 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF ON BEHALF OF HOWARD SUTHERLAND, AS ALIEN 
PROPERTY CUSTODIAN, AND FRANK WHITE, AS TREAS¬ 
URER OF THE UNITED STATES 


STATEMENT OF THE CASE 

This ease is before this Court upon an appeal 
from a final decree of the Supreme Court of the 
District of Columbia entered on June 19, 1925 
(R. 9), which dismissed a bill of complaint pur¬ 
porting to have been filed under Section 9 of 
the Trading with the Enemy Act, as amended, 

(i) 
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by the Achen & Munich Fire Insurance Com¬ 
pany against Thomas \V. Miller, as Alien Prop¬ 
erty Custodian, and Frank White, as Treasurer 
of the United States. 

On April 21, 1925, Frederick C. Hicks, as Alien 
Property Custodian was, by order of Court (R. 6), 
substituted as a party defendant in the place of 
Thomas W. Miller, as Alien Property Custodian, 
resigned. After the appeal to this Court had been 
perfected Howard Sutherland, as Alien Property 
Custodian, was substituted as appellee in the case 
by order of this Court in the place of Frederick C. 
Hicks, deceased. 

The case was heard upon bill of complaint and 
motion to dismiss. The necessary facts as stated 
in the bill of complaint are as follows: The Aachen 
& Munich Fire Insurance Company, hereinafter 
referred to as the German Insurance Company, is 
a corporation organized under the laws of the King¬ 
dom of Prussia, Empire of Germany, and now ex¬ 
isting under the laws of the Republic of Germany. 
It has its principal place of business in Aix-la- 
Chapelle, Germany. It is not now engaged in busi¬ 
ness in the United States and has no place of busi¬ 
ness here. 

A large amount of plaintiff’s property was seized 
during the war by the Alien Property Custodian. 
The plaintiff filed a notice of claim with the Alien 
Property Custodian for the payment to it of 
$10,000 out of the assets so seized, said claim being 
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based on subdivision 10 of subsection (b) of Section 
9 of the Trading with the Enemy Act, as amended 
March 4, 1923. The Alien Property Custodian re¬ 
fused to allow the claim of the plaintiff, on the 
ground that on or before May 3, 1923, there had 
been filed with him various and sundry claims pur¬ 
porting to be presented or filed on behalf of per¬ 
sons, firms, and corporations in the United States 
who had been policyholders of the German Insur¬ 
ance Company during the year 1906 or thereabouts 
and who had suffered loss and damage by the 
earthquake and fire in San Francisco, California, 
in said year, and that there were sums of money 
varying in amount but aggregating in all a sum in 
excess of $200,000 still due to the claimants upon 
the claims filed under each of said policies. 

The German Insurance Company had outstand¬ 
ing at the time of the fire and earthquake at San 
Francisco a large number of policies, but states 
that immediately after the disaster it took proper 
steps through its agents to adjust and settle all of 
its obligations growing out of said disaster and 
settled all of its San Francisco loss claims without 
suit, and the losses as adjusted and paid were in 
the aggregate in excess of 83 per cent of the aggre¬ 
gate amount of the insurances outstanding. 

Plaintiff also alleges that in those cases where 
less than the face of the policy was paid to the 
claimant releases were obtained which are vaild 
and subsisting bars against the prosecution of any 
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of such claims. The German Insurance Company 
likewise alleges that the statute of limitations of 
the State of California with respect to suits upon 
written policies bars the claims filed by the Alien 
Property Custodian. It is also alleged that all the 
claims filed with the Alien Property Custodian had 
been fully satisfied and that all the claims are en- 
tirely without merit. The first two paragraphs of 
the prayers for relief in the bill of complaint are 
(R. 5) : 

Wherefore, plaintiff prays that the Alien 
Property Custodian be required to make an¬ 
swers to the allegations contained in this 
complaint, and if it appears that any alleged 
claims have been filed with said Alien Prop¬ 
erty Custodian that the Alien Property Cus¬ 
todian be required to furnish to this Court 
a list of such alleged claims, together with 
the names and addresses of the claimants, 
and that process be issued from this Court 
under appropriate order and in accordance 
with the provisions of the Trading with the 
Enemy Act, requiring each and every one of 
said alleged claimants to appear and answer 
on or before a time stated, to be set by the 
Court, and to present their claims in order 
that the validity of said claims may be heard 
and determined by this Court. 

Plaintiff also prays that upon the deter¬ 
mination of said claims if any sum what¬ 
ever be found to be due to any of said claim¬ 
ants it be ordered by this Court to be paid 
out of the assets of the plaintiff in the hands 
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of the Alien Property Custodian or of the 
Treasurer of the United States, defendants 
herein, and after such payments have been 
so made, or if nothing shall be found to be due 
to said claimants, that the Alien Property 
Custodian be directed and ordered to pay to 
this plaintiff the sum of $10,000.00 as pro¬ 
vided in paragraph 10, Subd. B of Sec. 9 of 
the Trading with the Enemy Act. 

ARGUMENT 

I 

The German Insurance Company is an “ enemy 99 within 
the meaning of that term as defined by the Trading 
with the Enemy Act and can secure the return of its 
seized property only to the extent that Congress has 
granted relief since the end of the war 

The German Insurance Company is a corpora¬ 
tion which was organized under the laws of the 
Kingdom of Prussia, Empire of Germany, and is 
now existing under and by virtue of the laws of the 
Republic of Germany (R. 2). 

Subsection (a) of Section 2 of the Trading with 
the Enemy Act (c. 106, 40 Stat. 411) defines an 
“ enemv ” as follows: 

•r 

(a) Any individual, partnership, or other 
body of individuals, of any nationality resi¬ 
dent within the territory (including that 
occupied by the military and naval forces) 
of any nation with which the United States 
is at war, or resident outside the United 
States and doing business within such terri¬ 
tory, and any corporation incorporated with- 
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in such territory of any nation with which 
the United States is at war or incorporated 
within any country other than the United 
States and doing business within such terri¬ 
tory. (Italics supplied.) 

Under the provisions of this section the plaintiff 
is an “ enemy ” and there can be no question as 
to the propriety of the seizure of the assets of the 
plaintiff in the United States. 

The plaintiff still remains an “ enemy ” for the 
purpose of all proceedings under the Trading with 
the Enemy Act. Swiss National Insurance Co. v. 
Miller , 267 U. S. 42. 

Section 12 of the Trading with the Enemy Act 
(c. 106, 40 Stat. 423), in so far as material, 
provides: 

After the end of the war anv claim of 

anv enemv or of an allv of enemy to anv 
« • % %> %, 

money or other property received and held 
by the Alien Property Custodian or de¬ 
posited in the United States Treasury shall 
be settled as Congress shall direct. 

The German Insurance Company must, there¬ 
fore, find specific provision in legislation providing 
for the return to it of property. There is no ques¬ 
tion in this case of an illegal, wrongful, or mistaken 


seizure. 
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II 

The right of the German Insurance Company to re¬ 
cover under the Act of March 4, 1923, property of a 
value not in excess of $10,000 was conditional and it 
has not fulfilled the condition 

Prior to March 4, 1923, the German Insurance 
Company possessed no right under the Trading 
with the Enemy Act with respect to the property 
and money held by the Alien Property Custodian 
and the Treasurer of the United States. Munich 
Reinsurance Co. v. First Reinsurance Co.,6 F. (2d) 
742. The Act of March 4, 1923 (c. 285, 42 Stat. 
1511), reenacted and amended Section 9 of the 
Trading with the Enemy Act. Subsection (c) of 
Section 9 of the Act of March 4, 1923, provides: 

(c) Any person whose money or other 
property the President is authorized to re¬ 
turn under the provisions of subsection (b) 
hereof may file notice of claim for the return 
of such money or other property, as provided 
in subsection (a) hereof, and thereafter may 
make application to the President for allow¬ 
ance of such claim and/or may institute suit 
in equity to recover such money or other 
property, as provided in said subsection, and 
with like effect. The President or the court, 
as the case may be, may make the same 
determinations with respect to citizenship 
and other relevant facts that the President 
is authorized to make under the provisions 
of subsection (b) hereof. 

It is under this subsection of Section 9 that the 
plaintiff must maintain its suit. It must, there¬ 
fore, show that the President is authorized to 
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return property to it under the provisions of sub- 
seetion (b) of Section 9. Subsection (b) of Sec¬ 
tion 9 enumerates certain classes of persons previ¬ 
ously enemies to whom the President is authorized 
to return property. Helm Meyer «f* Co. Ltd. x. 
Miller. 2b(i 17. S. 457. The portions of subsection 
(b) upon which the German insurance company 
must reply are as follows: 

In respect of all money or other property 

conveyed, transferred, assigned, delivered, 

or paid to the Alien Property Custodian or 

seized bv him hereunder and held bv him or 
• » 

by the Treasurer of the United States, if 

the President shall determine that the owner 

thereof at the time such monev or other 

* 

property was required to be so conveyed, 
transferred, assigned, delivered, or paid to 
the Alien Property Custodian or at the time 
when it was voluntarily delivered to him or 

was seized bv him was— 

* * * * * 

A partnership, association, other unincor¬ 
porated body of individuals, or corporation, 
and that it is not otherwise entitled to the 
return of its money or other property, or 
any part thereof, under this section, and that 
such money or other property, or the pro¬ 
ceeds thereof, if the same has been converted, 
does not exceed in value the sum of $10,000, 
or although exceeding in value the sum of 
$10,000, is nevertheless susceptible of divi¬ 
sion, and the part thereof to be returned 
hereunder does not exceed in value the sum 
of $10,000: Provided , That no insurance 
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partnership, association, or corporation, 
against which any claim or claims may be 
filed by any citizen of the United States with 
the Alien Property Custodian within sixty 
days after the time this paragraph takes 
effect, whether such claim appears to be 
barred by the statute of limitations or not, 
shall be entitled to avail itself of the provi¬ 
sions of this paragraph until such claim or 
claims are satisfied. (Italics supplied.) 

The German Insurance Company miist establish 
its right to recover under this section or it is with¬ 
out right. The plaintiff is entitled to recover up to 
$10,000 of its assets provided no claims are tiled 
by any citizen of the United States against it with 
the Alien Property Custodian. 

The plaintiff comes within the proviso of the Act 
because— 

(1) It is an insurance corporation; and 

(2) Claims against it have been tiled with the 
Alien Property Custodian. 

Although the German Insurance Company ad¬ 
mits in its bill of complaint that claims have been 
tiled with the Alien Property Custodian within 
the time specitied by the terms of the Act, it in¬ 
sists that such filing of claims does not bar recovery 
of $10,000 by it because, first, the claims are invalid, 
and second, the statute of limitations has run 
against them. 

The second contention of the company is covered 
by the specific provisions of the Act which makes 
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the claims filed with the Custodian a bar to a re¬ 
covery by the company whether such claims ap¬ 
pear to he barred by the statute of limitations or 
not. 

The Act specifically provides that a former 
“ enemy ” is not entitled to avail itself of the provi¬ 
sions of the Act if claims are filed against it with 
the Custodian until such claim or claims are satis¬ 
fied. The insurance company insists that because 
of its allegation that it has, prior to the war, satis¬ 
fied all of these claims, such claims can not be a bar 
to its present suit. It also insists that the court 
should compel the Custodian to file a list of the 
claimants with the court and that the court should 
cite the claimants to appear and have their claims 
adjudicated. The power of the court to compel 
such claimants to come in and submit their claims 
to its jurisdiction will be dealt with hereafter. 

There can be no question but that Congress can 
do with enemy property whatsoever it sees fit. The 
right of Congress to confiscate enemy property is 
beyond dispute. See Ware v. Hylton, 3 Dali. 199, 
at 225; United States v. Securities Corporation 
General , 4 F. (2d) 619, (decided by this Court) ; 
Brown v. United States, 8 Cranch, 110, at 123; Con¬ 
fiscation Cases, 7 Wall. 454; Miller v. United States, 
11 Wall. 268, at 305. 

It being within the power of Congress and a right 
of Congress to confiscate the property of the Ger¬ 
man Insurance Company, if it saw fit, it follows 
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that Congress can place any restrictions it desires 
upon the right of the Company to secure the return 
of any of its property, and the Court will not in¬ 
quire into the propriety or the reasonableness of 
such restrictions. By the Act of March 4, 1923 
(c. 285, 42 Stat. 1511), Congress granted a limited 
return of property to enemies. Where the enemy 
is an insurance partnership, association, or corpo¬ 
ration Congress further limited the right to recover 
by providing that such enemy organizations should 
not he permitted to recover whore any claim or 
claims had been filed by a citizen of the United 
States with the Alien Property Custodian against 
them. 

It is admitted in the bill of complaint that such 
claims have been filed with the Alien Property Cus¬ 
todian against the German Insurance Company, 
the plaintiff in this suit. It is no answer to this 
for the Insurance Company to say that prior to 
the war the claim had been settled. The absolute 
condition of this proviso in the statute must be ful¬ 
filled whether reasonable or unreasonable before the 
plaintiff can recover. 

As will be demonstrated hereinafter, if the 
plaintiff is permitted to plead the settlement of the 
claims prior to the war the whole purpose of that 
provision of the Act in question will be defeated 
since the Supreme Court of the District of Colum¬ 
bia has no authority to compel claimants to come in 
from all over the United States and adjudicate 
their claims. 


The right to sue and the right to recover being 
conditional, all the conditions must be fulfilled. In 
the case of Banco Mexicano v. Miller et aL, 289 Fed. 
924, this Court in passing upon the claim of a sub¬ 
ject of a neutral country under the Act held that 
the restrictions of the Act must be strictly complied 
with before recovery would be permitted. This 
Court said: 

This is in effect a suit against the United 
States. The rule is well established that 
when the United States permits itself to be 
sued in its own courts, the terms of the per¬ 
mission must be strictly followed, and the 
suitors cause must come within the Gov¬ 
ernment's consent. The suitor here is an 
alien, although not an alien enemy, and while 
it is to be presumed that the United States 
will not confiscate the property now in the 
hands of the Alien Property Custodian, 

nevertheless it is the duty of the Custodian 

* 

to defend his possession, according to law; 
until Congress determines what disposition 
it will make of the property. 

The decision of this Court was affirmed by the 
Supreme Court of the United States, 263 U. S. 591. 
In affirming the decree the Supreme Court said: 

Therefore the prayer of the bill of com¬ 
plaint should be denied. We are constrained 
to this because we agree w T ith the Court of 
Appeals that this suit is in effect a suit 
against the United States and all of its con¬ 
ditions must obtain . (Italics supplied.) 
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If this Court and the Supreme Court so strictly 
construed the right of neutral subjects to sue under 
the Act, how much more strict should be the right 
imposed upon enemies! 

Ill 

The Supreme Court of the District of Columbia is 
without jurisdiction to compel the Alien Property 
Custodian to furnish a list of the claims filed with 
him against the German Insurance Company, and 
thereafter to compel the claimants to appear and 
answer with respect to their claim 

The first prayer of the bill of complaint (R. 5) 
is that the Court require the Alien Property Cus¬ 
todian to furnish the Court a list of the claims filed 
with him against the German Insurance Company, 
together with the names and addresses of the claim¬ 
ants, and that process be issued from the Court, 
under appropriate order, requiring each and every¬ 
one of the claimants to appear and answer, and to 
present their claims in order that the validity of 
said claims may be heard and determined by the 
Court. The German Insurance Company insists 
that the Supreme Court of the District of Columbia 
lias jurisdiction to grant this prayer. Such juris¬ 
diction does not exist in the Supreme Court of the 
District of Columbia. The claims which have been 
filed with the Alien Property Custodian are claims 
against the German Insurance Company, according 
to the allegations of the bill of complaint, for un¬ 
paid claims under insurance policies. The bill of 
complaint alleges that the claims arose out of the 
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losses incurred in the San Francisco lire in 1906 
or thereabouts. They are, therefore, presumably 
claims for damages for breach of contract to pay 
the amounts provided by the policies. Presumably 
none of the claimants are residents of the District 
of Columbia. 

The question then becomes whether or not the 
Supreme Court of the District of Columbia has 
authority to require persons not residing in the 
District of Columbia and having no property in the 
District of Columbia to appear in a District of 
Columbia Court and submit claims for adjudication 
by that Court on peril of having themselves fore¬ 
closed from ever securing an adjudication of their 
claims. This Court has had frequent occasions in 
the past to pass upon the jurisdiction of the 
Supreme Court of the District of Columbia. For- 

tunatelv there is a decision bv this Court which 
•» * 

offers an almost exact analogy to the present case. 
In Dexter v. Lichliter, 24 App. Cas. D. C. 222, this 
Court had occasion to pass upon the jurisdiction of 
the Supreme Court of the District of Columbia un¬ 
der Section 1531 of the District Code. This section 
provides: 

Upon affidavit by the defentant, in an ac¬ 
tion upon contract or for the recovery of 
personal property, that a third party, with¬ 
out collusion with him, has or makes claim 
to the subject of the action, and that he, the 
defendant, is ready to pay or dispose of the 
same as the court may direct, the court may 


make an order for the safe-keeping, or for 
the payment or deposit in court, of the sub¬ 
ject of the action, or the delivery thereof to 
such person as it may direct, and also an 
order requiring such third party to appear 
in a reasonable time, and maintain or relin¬ 
quish his claim against the defendant; and if 
said third party, having been served with a 
copy of the order by the marshal, fail to ap¬ 
pear, the court may declare him barred of 
all claim in respect to the subject of the ac¬ 
tion against the defendant therein; but if he 
appear he shall be allowed to make himself 
defendant in the action in lieu of the origi¬ 
nal defendant, who shall be discharged from 
all liability to either of the other parties in 
respect to the subject of the action on his 
compliance with the order of the court for 
the payment, deposit, or delivery thereof. 

In that case plaintiff as executor of one Wilson 
began an action in the Supreme Court of the Dis¬ 
trict of Columbia against an insurance company to 
recover upon a beneficiary certificate. The certifi¬ 
cate had been issued to one Dexter and upon his 
death the benefits were payable to his wife. Prior 
to the death of Wilson both Dexter and his wife 
assigned the certificate to the plaintiff’s deceased, 
Wilson. The defendant admitted the indebtedness 
but alleged that one Benjamin Dexter made claim 
to the proceeds without collusion with the defend¬ 
ant. The defendant prayed leave to deposit the 
sum admitted to be due in the registry of the Court, 



and that an order he issued requiring Dexter to ap¬ 
pear and maintain or relinquish his claim, and that 
in the case of failure to appear his claim be de¬ 
clared barred. 

The Court entered an order directing the deposit 
of the money in Court and commanding Benjamin 
Dexter to appear and maintain or relinquish his 
claim, as provided in Section 1531 of the Code 
quoted above. The order of the Court was served 
upon Benjamin Dexter in the State of New York. 
Dexter appeared by counsel and filed a special ap¬ 
pearance foi* the sole purpose of moving to vacate 
and set aside the return of the marshal on the 
ground that he had not been personally served in 
the District of Columbia. 

Although Section 1531 of the District of Colum¬ 
bia Code contains the broadest provisions, this 
Court in deciding the case held that the Supreme 
Court of the District of Columbia was without ju¬ 
risdiction to compel a nonresident to appear under 
the section and adjudicate his claim. This Court, 
quoting from Goldey v. Morning News, 156 U. S. 
518, said: 

It is an elementary principle of juris¬ 
prudence that a court of justice can not ac¬ 
quire jurisdiction over the person of one 
who has no residence within its territorial 
jurisdiction, except by actual service of 
notice within the jurisdiction upon him or 
upon some one authorized to accept service 
in his behalf, or by his waiver, by general ap- 
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pearance or otherwise, of the want of due 
service. 

This Court held that the service upon Benjamin 
Dexter was of no effect. 

This case is almost exactly analogous to the pres¬ 
ent one. The plaintiff is insisting that the Court 
should direct the persons who have filed claims with 
the Custodian to appear and submit their claims 
to it. Although the German Insurance Company 
does not specifically ask it, it must follow that if 
the Court made such an order and the order was 
vaild, it could proceed to pass upon the claims and 
declare them invalid, and the claimants would 
thereafter be barred. Such a power would be a most 
extraordinary power to vest in any Court in the 
United States. 

Plaintiff insists that Section 17 of the Trading 
with the Enemy Act as originally enacted permits 
this. Section 17 is as follows: 

That the district courts of the United 
States are hereby given jurisdiction to make 
and enter all such rules as to notice and 
otherwise, and all such orders and decrees, 
and to issue such process as may be neces¬ 
sary and proper in the premises to enforce 
the provisions of this Act, with a right of 
appeal from the final order or decree of such 
court as provided in sections one hundred 
and twenty-eight and two hundred and 
thirty-eight of the Act of March third, nine¬ 
teen hundred and eleven, entitled “An Act 
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to codify, revise, and amend the laws relat¬ 
ing to the judiciary.” 

This section is certainly no broader than Section 
1531 of the Code of the District of Columbia which 
this Court held gave the Supreme Court of the Dis¬ 
trict of Columbia no such broad jurisdiction as is 
insisted upon here. It is, therefore, clear that the 
Supreme Court of the District of Columbia is with¬ 
out jurisdiction to cite the claimants who do not 
reside in the District of Columbia to appear and 
submit their claims. 

What, then, is the result if the plaintiff is per¬ 
mitted to maintain this suit? The plaintiff is a 
German Insurance Company residing in Germany. 
The only Court, therefore, in which it can sue under 
the terms and provisions of the Trading with the 
Enemy Act is the Supreme Court of the District 
of Columbia. (Section 9-a, c. 285, 42 Stat. 1511.) 
All that is necessary for a German Insurance Com¬ 
pany to recover, if the contention of the Company 
in this case is sound, is for it to tile its bill in the 
Supreme Court of the District of Columbia, and 
allege that although claims have been tiled against 
it with the Alien Property Custodian such claims 
were paid long prior to the war. The plaintiff 
could then proceed to show by prima facie evidence 
the alleged payment of the claims and would secure 
recovery without the persons residing in all parts 
of the United States, who had filed claims, being 
heard in any way whatsoever as to the validity of 
their claims. 
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If only $10,000 of the Insurance Company’s 
money had been seized by the Custodian then upon 
recovery the only security for the payment of the 
claims filed with the Custodian would be removed 
and the very purpose of the proviso in the section 
allowing recovery by enemies, would be defeated. 
The plaintiff insists that pleading settlement of 
the claims filed with the Custodian is sufficient. It 
is to be noted, how ever, that the settlement it insists 
upon is a settlement made long prior to the war at 
the time the claims arose, namely, 1906. It admits 
that the claims were not settled in full but pleads 
releases by the parties. 

What the Act provides is that where claims are 
filed with the Custodian the Insurance Company 
shall not be entitled to avail itself of the provisions 
of the Act until such claim or claims are satisfied. 
The Act does not say that the German Insurance 
Company may not avail itself of the provisions of 
the Act unless such claims have been satisfied in 
the past before filing with the Custodian. It con¬ 
templates the satisfaction of the claims filed with 
the Custodian. It was perfectly competent for 
Congress to insist that the German Insurance Com¬ 
pany pay its claims in full regardless of releases se¬ 
cured from the Insurance Companies before the 
German Insurance Company could avail itself of 
the privilege of securing the return of its property 
under the Act. That such was the intention of 
Congress is quite apparent from the committee 


hearings upon this portion of the Act. See Hear¬ 
ings before the Committee on Interstate and For¬ 
eign Commerce, House of Representatives, Sixty- 
seventh Congress, fourth session, on H. R. 13496, 
pages 248 to 258. If Congress could absolutely con¬ 
fiscate this property, it could insist that the plain¬ 
tiff pay its claims in full regardless of releases se¬ 
cured from the claimants, and it must be borne in 
mind that it is admitted here that the claims which 
were filed against the ]daintiff with the Custodian 
were not paid in full at the time of the alleged set¬ 
tlement. It mav very well be that this was the 
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very thing which Congress intended to accomplish. 

If the right of the plaintiff to sue under these 
circumstances is permitted, the money which was 
seized by the Custodian will be withdrawn without 
these claimants having a right to be heard. It is 
submitted that such an interpretation should not 
be placed upon the Act. No matter how difficult it 
may be for the German Insurance Company to 
secure an adjudication of the claims filed with the 
Alien Property Custodian, Congress was acting 
within its authority in placing the proviso in the 
Act. If the German Insurance Company is so sure 
that it is protected against these claims it can go 
to California, where apparently all of the claimants 
reside, submit itself to the jurisdiction of the Cali¬ 
fornia courts, and permit the claimants to secure 
an adjudication of their claims. 
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CONCLUSION 

Prom the foregoing it appears— 

(1) That the plaintiff is an enemy within the 
definition of the word “ enemv ” as used in the 
Trading with the Enemy Act. 

(2) That there have been filed with the Alien 
Property Custodian claims against the plaintiff 
which have not been satisfied. 

(2) That plaintiff is therefore not entitled to 
recover. 

Respectfully submitted. 

Peyton Gordon, 

Attorney of the United States in 
and for the District of Columbia, 
Dean Hill Stanley, 
Special Assistant to the 

Attorney General, 

Attorneys for Howard Sutherland, as Alien 
Property Custodian, and Frank White, as 
Treasurer of the United States. 

March, 1926. 
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